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MARY C. CORPORON  #734

Attorney for Defendant

CORPORON, WILLIAMS & BRADFORD, P.C.

405 South Main Street, Suite #700 

Salt Lake City, Utah  84111

Telephone: (801) 328-1162

Facsimile:  (801) 328-9565

IN THE UNITED STATES DISTRICT COURT,

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, 

-vs-

TOMMY LINDON WILLARD and

DAVID WARREN GARNER,

Defendant.

:

:

:

:

:

:

:

:

:

:

:

ORDER CONTINUING TRIAL

Case No. 1:05 - CR - 00086 DAK

Judge Dale Kimball

BASED UPON THE MOTION of the Defendant, David Warren Garner, to continue

the trial herein, or in the alternative, motion to sever, and for good cause appearing;

IT IS HEREBY ORDERED, ADJUDGED AND DECREED:

1. The trial presently scheduled to go forward in this case on Monday, August 28,

2006 is hereby continued, as to Defendant Garner, to November 29, 2006 at 8:30 a.m .



2C:\Documents and Settings\usdc\Local Settings\Temp\notes6030C8\Order.Cont.wpd-ps

2. The time between the date of this motion, and the determination of Defendant

Garner’s competency assessment, is hereby excluded from the time limits within the Speedy

Trial Act by reason of likely defense motions and the need to resolve the same. 

DATED this 25th day of August, 2006.

BY THE COURT:

____________________________

DALE KIMBALL

United States District Court Judge



See 42 U.S.C.S. § 1983 (2006).1

See 28 id. § 1915(b)(1).2

Id.
3

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

BRUCE W. CONLEY,   )
  )

Plaintiff, ) Case No. 1:06-CV-90 DAK
)

v. ) District Judge Dale Kimball
)

WEBER COUNTY SHERIFF et al.,  ) O R D E R

)
Defendants. ) Magistrate Judge Brooke Wells

_________________________________________________________________

Plaintiff, Bruce W. Conley, filed a pro se prisoner civil

rights complaint.   The Court has already granted Plaintiff's1

request to proceed without prepaying the entire filing fee.

Even so, Plaintiff must eventually pay the full $350.00

filing fee required.   Plaintiff must start by paying "an initial2

partial filing fee of 20 percent of the greater of . . . the

average monthly deposits to [his inmate] account . . . or . . .

the average monthly balance in [his inmate] account for the 6-

month period immediately preceding the filing of the complaint."3

Under this formula, Plaintiff must pay $1.22.  If this initial

partial fee is not paid within thirty days, or if Plaintiff has

not shown he has no means to pay the initial partial filing fee,

the complaint will be dismissed. 

Plaintiff must also complete the attached "Consent to

Collection of Fees" form and submit the original to the inmate



2

funds accounting office and a copy to the Court within thirty

days so the Court may collect the balance of the entire filing

fee Plaintiff owes.  Plaintiff is also notified that pursuant to

Plaintiff's consent form submitted to this Court, Plaintiff's

correctional facility will make monthly payments from Plaintiff's

inmate account of twenty percent of the preceding month's income

credited to Plaintiff's account.

IT IS THEREFORE ORDERED that: 

(1) Although the Court has already granted Plaintiff's

application to proceed in forma pauperis, Plaintiff must still

eventually pay $350.00, the full amount of the filing fee.

(2) Plaintiff must pay an initial partial filing fee of

$1.22 within thirty days of the date of this Order, or his

complaint will be dismissed. 

(3) Plaintiff must make monthly payments of twenty percent

of the preceding month's income credited to Plaintiff's account.

(4) Plaintiff shall make the necessary arrangement to give a

copy of this Order to the inmate funds accounting office at

Plaintiff's correctional facility. 

(5) Plaintiff shall complete the consent to collection of

fees and submit it to the inmate funds accounting office at



3

Plaintiff's correctional facility and also submit a copy of the

signed consent to this Court within thirty days from the date of

this Order, or the complaint will be dismissed. 

DATED this 25th day of August, 2006.

BY THE COURT:

______________________________
BROOKE C. WELLS
United States Magistrate Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

CONSENT TO COLLECTION OF FEES FROM INMATE TRUST ACCOUNT

I, Bruce W. Conley (Case No. 1:06-CV-90 DAK), understand
that even though the Court has granted my application to proceed
in forma pauperis and filed my complaint, I must still eventually
pay the entire filing fee of $350.00.  I understand that I must
pay the complete filing fee even if my complaint is dismissed.

I, Bruce W. Conley, hereby consent for the appropriate
institutional officials to withhold from my inmate account and
pay to the court an initial payment of $1.22, which is 20% of the
greater of:

(a)  the average monthly deposits to my account for the six-
month period immediately preceding the filing of my 
complaint or petition; or

(b) the average monthly balance in my account for the six-
month period immediately preceding the filing of my 
complaint or petition.

I further consent for the appropriate institutional
officials to collect from my account on a continuing basis each
month, an amount equal to 20% of each month's income.  Each time
the amount in the account reaches $10, the Trust Officer shall
forward the interim payment to the Clerk's Office, U.S. District
Court for the District of Utah, 350 South Main, #150, Salt Lake
City, UT  84101, until such time as the $350.00 filing fee is
paid in full.

By executing this document, I also authorize collection on a
continuing basis of any additional fees, costs, and sanctions
imposed by the District Court.

_____________________________
Signature of Inmate
Bruce W. Conley
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, MEMORANDUM DECISION AND
ORDER MODIFYING TERM OF
IMPRISONMENT TO TIME SERVED

vs.

JACK COLONNA, Case No. 2:00-CR-411 TS

Defendant.

This matter is before the Court on Defendant’s Motion for Furlough and/or Early Release,

filed August 28, 2006.   Defendant is currently in custody at the BOP Taft Correctional Institution1

in California, and is scheduled to be released on or about September 22, 2006.

Defendant represents that his mother, Jean Colonna, recently passed away.  Defendant has

provided a letter from the funeral home stating that her funeral will be held on September 1, 2006

in Magna, Utah.

Defendant has served nearly all of this 46-month sentence.  Defendant is not eligible for

either furlough or release to a half-way house.  The Court has considered Defendant’s history



2

while incarcerated at Taft, including reports regarding an altercation there in 2005 involving

Defendant, and finds that early release is justified.  

Having considered the motion and the record before it, the Court will grant Defendant’s

Motion and modify the term of imprisonment to time served.

Therefore, it is hereby

ORDERED that Defendant’s Motion for Furlough and/or Early Release (Docket No. 172)

is GRANTED.  It is further

ORDERED that Defendant’s period of incarceration is modified to time served effective

immediately, and he is to be released forthwith.

Nothing in this Order negates Defendant’s obligations under supervised release.

SO ORDERED.

DATED this 29th day of August,  2006.

BY THE COURT:

___________________________________

TED STEWART

United States District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA, ex rel.

GILBERT TRUJILLO, et al.,

Plaintiffs, ORDER

vs.

GROUP 4 FALCK, et al., Case No. 2:02-CV-162 TC

Defendants.

A hearing on the Defendants’ Motion for Summary Judgment is scheduled for Friday,

September 1, 2006.  Plaintiffs have filed a motion to strike the Defendants’ Motion and to strike

the hearing based on a June 2006 United States Supreme Court decision.  Plaintiffs claim that the

decision in Burlington Northern & Santa Fe Railway Company v. White, 126 S. Ct. 2405 (June

22, 2006), mandates denial of the Defendants’ Motion.  Plaintiffs’ Motion To Strike Summary

Judgment Motion And Hearing is DENIED.  The hearing will go forward as planned. 

IT IS SO ORDERED this 29th day of August, 2006.

BY THE COURT:

TENA CAMPBELL

United States District Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION,

Plaintiff,  ORDER

ANDREA LIENDER,
                                    Plaintiff-Intervenor,

vs.

BODY FIRM AEROBICS, INC., d/b/a
GOLD’S GYM,

Case No. 2:03 CV 846 TC

Defendant.

This matter is before the court on Plaintiff and Plaintiff-Intervenor’s Motion for

Expedited Status Conference and Continuance of Trial Date.  For the reasons set forth Plaintiffs’

memoranda addressing this issue, the court strikes the trial date in this matter.  The court

previously scheduled a final pretrial conference for September 6, 2006, from 3:30 p.m. to 4:00

p.m.  The court orders that the previously scheduled pretrial conference be converted to a status

conference.  At the September 6 hearing, the court will discuss the status of this litigation, set a

new trial date, and set any additional deadlines that may be necessary.

Plaintiff and Plaintiff-Intervenor’s Motion for Expedited Status Conference and

Continuance of Trial Date (dkt. #273) is GRANTED.
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SO ORDERED this 29th day of August, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge
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STEVEN B. KILLPACK, Federal Defender (#1808)

L. CLARK DONALDSON, Assistant Federal Defender (#4822)

JAMIE ZENGER, Attorney for Defendant (#9420)

UTAH FEDERAL DEFENDER OFFICE

Attorneys for Defendant

46 West Broadway, Suite 110

Salt Lake City, Utah 84101

Telephone: (801) 524-4010

Facsimile: (801) 524-4060

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

EUSEBIO AGUILERA-MEZA,

   

Defendant.

ORDER TO WITHDRAW AS COUNSEL

Case No. 2:05-CR-887 DAK

    

Based on motion of the defendant and good cause shown;

It is hereby ORDERED that L. Clark Donaldson, Assistant  Federal Defender, is hereby

granted leave to withdraw as counsel of record for Defendant.

Dated this 28th day of August, 2006.

BY THE COURT:

__________________________________________

HONORABLE DALE A. KIMBALL

United States District Court Judge



THOM D. ROBERTS (#2773)

Assistant Attorney General

MARK L. SHURTLEFF (#4666)

Attorney General

Attorneys for Defendants

160 East 300 South, 5th Floor

P.O. Box 140857

Salt Lake City, Utah  84114-0857

Telephone:  (801) 366-0353

                  

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH

CENTRAL DIVISION 

A. McREYNOLDS,

Plaintiff,

vs. 

KENNETH F. WYNN, Director, Utah

Department of Alcoholic Beverage Control;

JOHN DOE, Employee, Utah Department of

Alcoholic Beverage Control; LARRY V.

LUNT, Chairman; TED D. LEWIS, Vice

Chairman; NICHOLAS E. HALES,

Member; FRANK W. BUDD, Member; and

MARY ANN MANTES, Member, Utah

Alcoholic Beverage Control Commission,

Defendants.

AMENDMENT TO MEMORANDUM

DECISION AND ORDER

Case No. 2:05-CV-0122 

Judge Dale A. Kimball

Based upon the Motion and Stipulation of the parties above, and good cause appearing, it

is hereby 



Amendment to Memorandum Decision and Order

McReynolds v. Wynn, et al.

Page 2

ORDERED, ADJUDGED and DECREED that the Memorandum Decision Order in the

above case shall be and is hereby amended to include in its Conclusion, as to Point (2) that:

(2) Defendant Mr. Hansen’s Motion for Judgment on the Pleading is granted as to

Mr. Hansen, and in addition, Judgment on the Pleadings on the same bases is also

granted as to Defendants, Kenneth F. Wynn, Director, Utah Department of

Alcoholic Beverage Control; Larry V. Lunt, Chairman; Ted D. Lewis, Vice

Chairman; Nicholas E. Hales, Member; Frank W. Budd, Member; and Mary Ann

Mantes, Member, Utah Alcoholic Beverage Control Commission.

Dated this 28th day of August, 2006.

BY THE COURT:

                                                                      

JUDGE DALE A. KIMBALL

APPROVED AS TO FORM:

 /s/ Brian Barnard                                          

Brian Barnard, Attorney for Plaintiff

 /s/ William Hanson                                      

William Hanson, Attorney for Defendant

Hansen (John Doe, Employee)



Amendment to Memorandum Decision and Order

McReynolds v. Wynn, et al.

Page 3

CERTIFICATE OF SERVICE

This is to certify that copies of the foregoing AMENDMENT TO MEMORANDUM DECISION

AND ORDER was served by electronically filing the foregoing with the Clerk of the Court using

the CM/ECF system which will send notification of such filing to the following:

Brian M. Barnard

James L. Harris, Jr. 

Utah Legal Clinic

214 East 5  Southth

Salt Lake City, UT 84111-3204

ulcr2d2c3po@utahlegalclinic.com 

William Hanson

Assistant Attorney General

160 East 300 South, 6  Floorth

Salt Lake City, UT 84111

bhanson@utah.gov

          /s/ Sherri L. Cornell                            

mailto:ulcr2d2c3po@utahlegalclinic.com
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 Docket no. 55.1

IN THE UNITED STATES DISTRICT COURT 

IN AND FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

CLARE DOLL CHASE,

PLAINTIFF,
V.

CEDAR CITY CORPORATION, ET AL.,

DEFENDANTS.

ORDER DENYING 

MOTION FOR LEAVE TO AMEND

CIVIL NO. 2:05-CV-00293

THE HONORABLE TENA CAMPBELL

MAGISTRATE BROOKE C. WELLS

THIS MATTER having come before the Court for oral argument on August 28, 2006

pursuant to Plaintiff, Clare Doll Chase's, Motion for Leave of Court to File Amended Complaint,1

the Court having considered the motion, the parties’ respective memorandum including

Defendant Southwestern Communications, Inc. (“Southwestern”) and Defendant TVS Systems,

Inc.'s (“TVS”) opposition thereto, relevant case law, and otherwise being fully informed in the

premises, the Court finds and concludes as follows: 

FINDINGS OF FACT

1. Plaintiff filed her initial complaint on or about April 4, 2005.

2. Plaintiff's original complaint asserted a number of claims against a number of

defendants, including Defendants Southwestern, TVS, Raul Torres, and Ernesto Vargas.

3. Plaintiff filed her Motion for Leave of Court to File Amended Complaint on or

about July 21, 2006, approximately six weeks after Defendants Southwestern and TVS filed their

Motion for Judgment on the Pleadings. 

4. In Plaintiff's proposed amended complaint, Plaintiff seeks to specifically aver, for

the first time, that Defendants Southwestern and TVS are liable for the conduct of co-defendants

Raul Torres and Ernesto Vargas under the theory of respondeat superior.
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5. Prior to Plaintiff filing the Motion for Leave of Court to File Amended Complaint,

Defendants Southwestern and TVS were unaware that Plaintiff intended to assert liability against

Defendants Southwestern and TVS for the alleged conduct of Raul Torres and Ernesto Vargas.

6. The evidence before the court indicates that Raul Torres and Ernesto Vargas are

unavailable.

7. Plaintiff has been trying to locate, for purposes of service of process Torres and

Vargas for the past three years. 

8. The Court finds that the allegations that Plaintiff seeks leave to add to her

complaint are based on information that she had available to her at the time that she filed her

initial complaint on or about April 4, 2005.   

9. Based on the evidence before the court, the court finds that Plaintiff had the

information available to her on or about May 7, 2002, when the events giving rise to Plaintiff's

claims allegedly occurred. 

10. The Court finds that there has been undue delay between the filing of the initial

complaint and the Motion for Leave of Court to File Amended Complaint. 

11. The Court finds no basis to justify the undue delay on grounds of "excusable

neglect" or on any other grounds. 

12. The Court finds that the Motion for Leave of Court to File Amended Complaint

can be construed as a response to the Motion for Judgment on the Pleadings  filed by Defendants2

Southwestern and TVS inasmuch as the Motion for Leave of Court to File Amended Complaint

was filed close in time following the Motion for Judgment on the Pleadings. 

13. The Court finds that granting the Motion for Leave of Court to File Amended

Complaint would unduly prejudice Defendants Southwestern and TVS because, among other

things, Plaintiff seeks to add to her complaint allegations that Defendants Southwestern and TVS
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are liable for the conduct of co-defendants Raul Torres and Ernesto Vargas even though Plaintiff

has been unsuccessful in locating, or serving process upon, Torres and Vargas for the past three

years.  Thus, permitting Plaintiff to predicate her claim against Defendants Southwestern and

TVS for the conduct of Torres and Vargas, who are unavailable and upon which Defendants

would be unable to conduct any discovery, would unfairly prejudice said defendants. 

CONCLUSIONS OF LAW

14. The allegations that Plaintiff seeks leave to add to her complaint, including the

claims based on respondeat superior, are based on information that was within the purview of

what her counsel should have learned pursuant to a reasonable inquiry into the underlying facts of

the case prior to, or shortly after, filing her original complaint.  

15. There is nothing before the court that constitutes excusable neglect in explaining

Plaintiff's undue delay in seeking leave to amend. 

16. Granting the Motion for Leave of Court to File Amended Complaint would unduly

prejudice Defendants Southwestern and TVS for the reasons explained herein.

17. The facts and circumstances of this matter are similar to Federal Ins. Co. v. Gates

Learjet Corp., 823 F.2d 383 (10th Cir. 1987), in that in Gates Learjet the Tenth Circuit upheld

denial of a motion for leave to amend because, among other things, the moving party had

knowledge of the predicate facts years before seeking leave to amend.  

//

//

//

//

18. For each of the aforestated reasons and as otherwise stated in court and on the

record, the Motion for Leave of Court to File Amended Complaint is denied. 

ORDER
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Based on the foregoing, the Court hereby DENIES Plaintiff's Motion for Leave of Court to

File Amended Complaint. 

DATED this 29th day of August, 2006.

____________________________________
Brooke C. Wells
United States Magistrate Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

DAVID K. BROADBENT, as Receiver, for
MERRILL SCOTT & ASSOCIATES, LTD.,
et. al.,

                                        Plaintiff, ORDER

vs.

THOMAS SHELTON POWERS, M.D.,
JONEZEN ENTERPIZE, INC., a Nevada
business entity, THE UNITED STATES OF
AMERICA, ASSOCIATED TITLE
INSURANCE AGENCY, and DOES 1-20, 

                                        Defendants.

Civil No. 2:05 CV 375

Before the court is Thomas Shelton Powers, M.D.’s Motion for Leave (dkt. #35).  Dr.

Powers filed this motion to request that the court consider his response to the Motion for Order

Requiring Defendant Powers to Pay Rent and Motion for Contempt Against Thomas Shelton

Powers, M.D. (dkt. #24), which was filed by the Receiver on December 5, 2005.  No party

objected to the court’s consideration of Dr. Powers’s responsive memorandum.

The court denied the Receiver’s motion on May 19, 2006.  Considering that the

Receiver’s motion has been denied, Dr. Powers’s Motion for Leave (dkt. #35) is now moot and

the court therefore DENIES that motion as moot.

 



2

SO ORDERED this 29th day of August, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge



While the SEC names several entities and individuals as defendants in Merrill Scott & Assocs., 2:02 CV
1

39 (D. Utah), for the sake of convenience, the court refers to all defendants collectively as “Merrill Scott.”

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

DAVID K. BROADBENT, as Receiver, for
MERRILL SCOTT & ASSOCIATES, LTD.,
et. al.,

                                        Plaintiff, ORDER & MEMORANDUM DECISION

vs.

THOMAS SHELTON POWERS, M.D.,
JONEZEN ENTERPIZE, INC., a Nevada
business entity, THE UNITED STATES OF
AMERICA, ASSOCIATED TITLE
INSURANCE AGENCY, and DOES 1-20, 

                                        Defendants.

Civil No. 2:05 CV 375

This case is a small piece of a larger puzzle involving Merrill Scott & Associates, Ltd.  In

the ongoing case of SEC v. Merrill Scott & Assocs., Ltd., 2:02 CV 39 (D. Utah), the Securities

and Exchange Commission has raised allegations of fraud in connection with a massive Ponzi

scheme allegedly orchestrated by Merrill Scott  principals.  The court appointed a Receiver, who1

was charged with the task of marshaling and taking control over all of Merrill Scott’s funds,

assets, and property.  (See id., Stipulated Order Appointing Receiver (dkt. #15).)

The present litigation was filed to resolve a dispute over the ownership of a home in Salt

Lake City, Utah.  The Receiver claims that the residence is a Merrill Scott asset and should be



Jonezen styled its motion as a “cross-motion” for summary judgment.  This characterization of its motion
2

was based on its determination that the Receiver’s motion for an order requiring the payment of rents and for

contempt against Dr. Powers, was, in actuality, a motion for summary judgment on the merits of the parties’ dispute. 

The Receiver opposed that characterization of its motion.

2

included in the receivership estate.  But Thomas Shelton Powers, M.D., claims that he is the

rightful owner of the property.  Additionally, Jonezen Enterprize, Inc. claims that it has a valid

encumbrance on the title that must be satisfied in full.

The court held a hearing in this matter on May 19, 2006.  At the close of the hearing, the

court denied a motion from the Receiver requesting that Dr. Powers be required to pay rent and

for an order of contempt against Dr. Powers.  (See Order Re: May 19, 2006 Hearing (dkt. #57).) 

The court noted that the Receiver’s request for an order of contempt was denied without

prejudice.  (See id.)  The court also indicated in its order that it would take a summary judgment

motion filed by Jonezen under advisement.  The court now denies that summary judgment

motion.2

Standard Applicable to Summary Judgment Motions

Federal Rule of Civil Procedure 56 permits the entry of summary judgment “if the

pleadings, depositions, answers to interrogatories, and admissions on file, together with the

affidavits, if any, show that there is no genuine issue as to any material fact and that the moving

party is entitled to judgment as a matter of law.’”  Fed. R. Civ. P. 56(c);  see Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 250-51 (1986); Adler v. Wal-Mart Stores, Inc., 144 F.3d 664, 670

(10th Cir. 1998).  The court must “examine the factual record and reasonable inferences

therefrom in the light most favorable to the party opposing summary judgment.”  Applied

Genetics Int’l, Inc. v. First Affiliated Sec., Inc., 912 F.2d 1238, 1241 (10th Cir. 1990).  “The
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mere existence of a scintilla of evidence in support of the plaintiff’s position will be insufficient

[to overcome a motion for summary judgment]; there must be evidence on which the jury could

reasonably find for the plaintiff.”  Liberty Lobby, 477 U.S. at 252; see also Anderson v. Coors

Brewing Co., 181 F.3d 1171, 1175 (10th Cir. 1999) (“A mere scintilla of evidence supporting the

nonmoving party’s theory does not create a genuine issue of material fact.”).

“Summary judgment is a drastic remedy [and] and any relief pursuant to Fed. R. Civ. P.

56 should be awarded with care.”  Conaway v. Smith, 853 F.2d 789, 792 n.4 (10th Cir. 1988)

(citing Jones v. Nelson, 484 F.2d 1165, 1168 (10th Cir. 1973)).  “Unless the moving party can

demonstrate his entitlement beyond a reasonable doubt, summary judgment must be denied.”  Id.

(citing Norton v. Liddel, 620 F.2d 1375, 1381 (10th Cir. 1980)).

Analysis

According to Jonezen, it was unwittingly dragged into the legal quagmire surrounding the

Merrill Scott receivership when it granted a loan to Dr. Powers.  Jonezen loaned Dr. Powers

more than $100,000.00 in exchange for a Trust Deed on a residence located in Salt Lake City,

Utah.  Before granting Jonezen the Trust Deed, Dr. Powers had transferred the title to the

residence from an entity called Mira Vista, LLC to himself.  The Receiver argues that Mira Vista

is a Merrill Scott entity and that Dr. Powers did not have the authority to transfer the title of the

residence.  Accordingly, the Receiver contends that Jonezen does not have a valid encumbrance

on the property because Dr. Powers was not authorized to encumber the property.  

Jonezen claims that its Trust Deed is valid and enforceable.  In fact, Jonezen argues that

is entitled to summary judgment on that point.  According to Jonezen, it makes no difference

whether the purported transfer of the residence from Mira Vista to Dr. Powers was valid because
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Jonezen is a bona fide encumbrancer for value.  Alternatively, Jonezen states that even if it does

not qualify as a bona fide purchaser, Dr. Powers was authorized to transfer the title from Mira

Vista to himself and, therefore, there is no defect in Jonezen’s Trust Deed.

Bona Fide Purchaser  

Jonezen claims that it is entitled to summary judgment because it is a bona fide purchaser

protected under Utah’s recording statute.  Utah Code section 57-3-103 provides purchasers with

protection against unrecorded interests in property if the purchaser gives value and completes the

purchase in good faith.  See Utah Code Ann. § 57-3-103.  Utah’s recording statute is applicable

to beneficial interests created under trust deeds.  See Bybee v. Stuart, 189 P.2d 118, 123 (Utah

1948) (interpreting bona fide purchaser provision to include beneficial interests under trust

deeds); South Sanpitch Co. v. Pack, 765 P.2d 1279, 1281-82 (Utah Ct. App. 1988) (holding that

bona fide purchaser provision within recording statute was applicable to beneficial interest under

trust deed).  

In this case, Jonezen argues that it was presented with a deed listing Dr. Powers as the

record owner of the property and that it received no notice that the residence might be subject to

a court order freezing Merrill Scott assets.  In fact, Jonezen asserts that at the time it granted Dr.

Powers the loan, there was no indication at all that the Receiver claimed an interest in the

residence.  As a result, Jonezen contends that Utah law shields it from any interest in the property

claimed by the Receiver.

The Receiver responds that he was not required to record any notice of his interest in the

property and that, since the bona fide purchaser statute is designed to protect people from

unrecorded interests in property, that statute is not applicable in this case.  The Receiver claims
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that Jonezen made a loan on a “wild deed,” which is outside of the protections afforded by the

recording statute.  The Receiver’s reliance on the precedent involving wild deeds is misplaced.  

Wild deeds are deeds that are executed by a stranger to the title, which should

theoretically put the purchaser on inquiry notice that a title defect is a distinct possibility.  See

Salt Lake County v. Metro West Ready Mix, 2004 UT 23, ¶ 14, 16, 89 P.3d 155 (“We agree that

the Tingeys’ lack of record title put Metro West on notice of a defect in the Tingeys’ title. . . .

Because the Tingeys had no record title to the Property when they transferred it to Metro West,

the conveyance was carried out through what is commonly referred to as a ‘wild deed.’”); see

also 11 Thompson on Real Property, Thomas Edition, § 92.11(c) (David A. Thomas ed., 1994)

(“[A] ‘wild deed’ [is one] executed by a grantor with no record ownership of the interest . . . .”). 

Although the parties debate whether Dr. Powers had the legal authority to transfer the title of the

property to himself, his name was listed on a recorded deed.  Accordingly, the deed upon which

Jonezen relied cannot properly be considered a wild deed.

Regardless, Jonezen’s argument is unavailing.  If the Receiver is correct that Dr. Powers

had no authority to make the transfer in question, the deed upon which Jonezen relied was void. 

The protections afforded to bona fide purchasers do not apply to deeds that are void.  See First

Interstate Bank v. First Wyoming Bank, 762 P.2d 379, 382 (Wyo. 1988) (“A bona fide purchaser

is protected against infirmities in a deed which would render the deed voidable.  23 Am. Jur.2d

Deeds § 188 (1983). . . . While a void deed cannot pass title even in favor of an innocent

purchaser or a bona fide encumbrancer for value.”) (further citation omitted).  

The distinction between void and voidable deeds arises only if the grantee has
retransferred the land to a bona fide purchaser for value.  If the defect is regarded
as making the deed void, even a BFP will have no title, but if the deed is merely
voidable the title will be unassailable in the hands of a BFP.
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The Law of Property, Roger A. Cunningham, et. al. 720 (West 1984).   

Here, the trust deed granted by Dr. Powers is the type considered “void.”  See Messenger

v. Sundell-Guy, 1999 WL1253057 (D. Kan., Dec. 1, 1999) (“‘Moreover, if the purchaser has no

interest in the property, because of the invalidity of the deed, a subsequent purchaser from him or

her is not entitled to protection as a bona fide purchaser.  Legal interests of the vendor are

protected as against the person claiming through the purchaser, under the general rule that a

vendor can, as against persons having a superior legal interest, convey only such interest as he or

she has.’” (quoting 77 Am.Jur.2d Vendor and Purchaser § 417)).

Dr. Powers’s Authority to Transfer the Title

Jonezen’s alternative argument is that Dr. Powers held valid title to the property at the

time he granted Jonezen the Trust Deed.  The parties plainly dispute the authority of Dr. Powers

to transfer the title from Mira Vista to himself.  But no party has clearly indicated the undisputed

facts that support the respective legal conclusions that they advocate.

The core of Jonezen’s argument is that Dr. Powers’s financial interest in Mira Vista was

so substantial that he was authorized to take actions on behalf of the corporation.  This theory is

premised on Dr. Powers’s assertion of “economic membership” in Mira Vista flowing from his

capital contributions to that entity.  The factual record on this point is, to put it mildly, in

considerable disarray.  The parties’ disagreement can perhaps best be summarized by stating that

the Receiver contends that Dr. Powers is not entitled to the benefit of his contributions because

his funds were mingled with other Merrill Scott funds before flowing to Mira Vista.  Dr. Powers

and Jonezen seemingly assert that (1) Mira Vista’s assets can be traced back to Dr. Powers; (2)

Dr. Powers is therefore properly considered the “owner” of Mira Vista; and (3) because Dr.
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Powers was the owner of Mira Vista, he was empowered to transfer the title of the Salt Lake City

residence from Mira Vista to himself.

Given the uncertain state of the factual record, summary judgment in favor of Jonezen is

unwarranted.  The Receiver’s allegation that any contributions to Mira Vista provided by Dr.

Powers are not fairly traceable to Dr. Powers by virtue of the commingling of those funds with

other Merrill Scott assets presents a disputed material fact.  Accordingly, Jonezen Enterprize’s

Cross-Motion for Summary Judgment is DENIED.  

SO ORDERED this 29th day of August, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge



















IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

DAVID K. BROADBENT, as Receiver, for
MERRILL SCOTT & ASSOCIATES, LTD.,
et. al.,

                                        Plaintiff, ORDER

vs.

THOMAS SHELTON POWERS, M.D., an
individual,

                                        Defendant.

Civil No. 2:05 CV 539

Before the court is Thomas Shelton Powers, M.D.’s Motion for Leave (dkt. #11).  Dr.

Powers filed this motion to request that the court consider his response to the Motion for Order

Requiring Defendant Powers to Pay Rent and Motion for Contempt Against Thomas Shelton

Powers, M.D. (dkt. #4), which was filed by the Receiver on December 5, 2005.  No party

objected to the court’s consideration of Dr. Powers’s responsive memorandum.

The court denied the Receiver’s motion on May 19, 2006, citing the parties’ stipulation

regarding the treatment of rent money.  Considering that the Receiver’s motion has been denied,

Dr. Powers’s Motion for Leave (dkt. #11) is now moot and the court therefore DENIES that

motion as moot.
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SO ORDERED this 29th day of August, 2006.

BY THE COURT:

TENA CAMPBELL
United States District Judge





RICHARD P. MAURO (5402)
Lawyer for Defendant
43 East 400 South
Salt Lake City, Utah 84111
Telephone: (801) 363-9500
___________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH CENTRAL DIVISION
____________________________________________________________________________

UNITED STATES OF AMERICA, :
ORDER MODIFYING CONDITIONS

Plaintiff, : OF PRE-TRIAL RELEASE 

vs. : Case No. 2:06CR37

AMBER YOUNG, :
Judge Tena Campbell

Defendant. : Magistrate Judge David O. Nuffer
____________________________________________________________________________

Based upon the motion of the defendant, Amber Young, through her lawyer, Richard P.

Mauro, stipulation of probation officer, Jerry Hawks and good cause appearing, it is hereby

ORDERED that Ms. Young’s ankle monitor be removed.  The remaining conditions of her

pre-trial release remain in place.

DATED this    29th        day of August, 2006.

                                                                             
Magistrate Judge Brooke C. Wells
United States District Court



CERTIFICATE OF SERVICE

I hereby certify that on August 28, 2006, I electronically filed the foregoing with the

Clerk of the Court using the CM/ECF system which sent notification of such filing to the

following:

Brett Parkinson

Assistant United States Attorney

185 South State Street, Suite 400

Salt Lake City, Utah 84111

/s/ Heather Stokes                               







______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

MILENKO STJEPANOVIC,            

   

Defendant.

ORDER GRANTING MOTION TO

WITHDRAW AS COUNSEL

Case No. 2:06 CR 348 TS   

   

This matter has been reviewed by the Court on a Motion to Withdraw as Counsel filed by

Viviana Ramirez, Assistant Federal Defender; the Court being fully advised and good cause

appearing,  IT IS HEREBY ORDERED:

Viviana Ramirez, Assistant Federal Defender, is hereby granted leave to withdraw as

counsel of record for Defendant.

Dated this 28th day of August, 2006.

BY THE COURT:

__________________________________________

David Nuffer             

United States Magistrate Judge



  Docket no. 33.1

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

QUALITY WHOLESALE HOMES AND

FURNISHINGS, INC., fka QUALITY

WHOLESALES HOMES, INC., a

Nevada corporation,

Plaintiff,

vs.

DAVID EDWARDS, aka DAVID

CAVALIERI, aka DAVID ZUMSTEG,

an individual; WHOLESALE

MANUFACTURED HOMES DIRECT, a

California dba; FACTORY DIRECT

HOUSING, INC., a California

corporation; CAMBEROS-SYSTEMS, a

California dba; and JOHN DOES 1-10,

Defendants.

ORDER

Case No. 2:06-cv-00092-TS-PMW

Judge Ted Stewart

Magistrate Judge Paul M. Warner

This matter was referred to Magistrate Judge Paul M. Warner by District Judge Ted

Stewart pursuant to 28 U.S.C. § 636(b)(1)(A).  Before the court is Plaintiff’s motion for leave to

amend its complaint.1

Pursuant to rule 15(a) of the Federal Rules of Civil Procedure, leave to amend pleadings

“shall be freely given when justice so requires.”  Fed. R. Civ. P. 15(a); see also Foman v. Davis,

371 U.S. 178, 182 (1962) (stating that the mandate of rule 15(a) “is to be heeded” and that “[i]n



  Docket no. 40.2

  Docket no. 41.3

2

the absence of any apparent or declared reason . . . the leave sought should, as the rules require,

be ‘freely given.’” (quoting Fed. R. Civ. P. 15(a)).  Accordingly, Plaintiff’s motion for leave to

amend its complaint is GRANTED.  However, given the offer of judgment made by Defendant

Factory Direct Housing, Inc., dba Wholesale Manufactured Homes Direct,  and Plaintiff’s2

acceptance of that offer of judgment,  Plaintiff’s amendment of its complaint shall be limited to3

amending claims against parties other than Factory Direct Housing, Inc., dba Wholesale

Manufactured Homes Direct.

DATED this 29th day of August, 2006.

BY THE COURT:

                                                                             

PAUL M. WARNER

United States Magistrate Judge











See 
1

28 U.S.C.S. § 1651 (2006).

See 
2

Davis v. Roberts, 425 F.3d 830, 836 (10th Cir. 2005) (citing Obado

v. New Jersey, 328 F.3d 716, 718 (3d Cir. 2003) (joining Fourth, Fifth,

Seventh, and Tenth Circuits in holding "that coram nobis is not available in a

federal court as a means of attack on a state criminal judgment"); Larry W.

Yackle, Postconviction Remedies § 35, at 162 (1981) ("The writ [of coram

nobis] is available only in the sentencing court to petitioners challenging

federal convictions and sentences.")).

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

SCOTT MATTHEW CROWLEY,   )
)

Petitioner, ) Case No. 2:06-CV-210 TS
)

v. ) District Judge Ted Stewart
)

MARK SHURTLEFF, ) O R D E R

)
Respondent. ) Magistrate Judge David Nuffer

_________________________________________________________________

 Petitioner, Scott Matthew Crowley, filed a pro se petition

for writ of coram nobis.   Although he does not identify the1

specific remedy he seeks, his petition addresses a Utah

conviction.  "It has long been settled in this circuit that

federal courts have no jurisdiction to issue writs of coram nobis

with respect to state criminal judgments."2

IT IS THEREFORE ORDERED that Petitioner's petition for writ

of coram nobis is denied.

DATED this 29th day of August, 2006.

BY THE COURT:

TED STEWART
United States District Court

http://@PFDesktop\:internet\http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=28+USCA+s+1651
http://@PFDesktop\:internet\http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=425+F.3d+830
http://@PFDesktop\:internet\http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=328+F.3d+716
http://@PFDesktop\:internet\http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=328+F.3d+716
http://@PFDesktop\:internet\http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=PCREM+s+35










See 42 U.S.C.S. § 1983 (2006).1

See 28 id. § 1915(b)(1).2

Id.
3

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

SHAWN ALLRED,   )
  )

Plaintiff, ) Case No. 2:06-CV-566
)

v. ) District Judge Dale A. Kimball
)

SOCIAL SECURITY ADMIN. et al.,  ) O R D E R

)
Defendants. ) Magistrate Judge David Nuffer

_________________________________________________________________

Plaintiff, Shawn Allred, filed a pro se prisoner civil

rights complaint.   The Court has already granted Plaintiff's1

request to proceed without prepaying the entire filing fee.

Even so, Plaintiff must eventually pay the full $350.00

filing fee required.   Plaintiff must start by paying "an initial2

partial filing fee of 20 percent of the greater of . . . the

average monthly deposits to [his inmate] account . . . or . . .

the average monthly balance in [his inmate] account for the 6-

month period immediately preceding the filing of the complaint."3

Under this formula, Plaintiff must pay $5.72.  If this initial

partial fee is not paid within thirty days, or if Plaintiff has

not shown he has no means to pay the initial partial filing fee,

the complaint will be dismissed. 

Plaintiff must also complete the attached "Consent to

Collection of Fees" form and submit the original to the inmate
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funds accounting office and a copy to the Court within thirty

days so the Court may collect the balance of the entire filing

fee Plaintiff owes.  Plaintiff is also notified that pursuant to

Plaintiff's consent form submitted to this Court, Plaintiff's

correctional facility will make monthly payments from Plaintiff's

inmate account of twenty percent of the preceding month's income

credited to Plaintiff's account.

IT IS THEREFORE ORDERED that: 

(1) Although the Court has already granted Plaintiff's

application to proceed in forma pauperis, Plaintiff must still

eventually pay $350.00, the full amount of the filing fee.

(2) Plaintiff must pay an initial partial filing fee of

$5.72 within thirty days of the date of this Order, or his

complaint will be dismissed. 

(3) Plaintiff must make monthly payments of twenty percent

of the preceding month's income credited to Plaintiff's account.

(4) Plaintiff shall make the necessary arrangement to give a

copy of this Order to the inmate funds accounting office at

Plaintiff's correctional facility. 

(5) Plaintiff shall complete the consent to collection of

fees and submit it to the inmate funds accounting office at
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Plaintiff's correctional facility and also submit a copy of the

signed consent to this Court within thirty days from the date of

this Order, or the complaint will be dismissed. 

DATED this 25th day of August, 2006.

BY THE COURT:

______________________________
DAVID NUFFER
United States Magistrate Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

CONSENT TO COLLECTION OF FEES FROM INMATE TRUST ACCOUNT

I, Shawn Allred (Case No. 2:06-CV-566 DAK), understand that
even though the Court has granted my application to proceed in
forma pauperis and filed my complaint, I must still eventually
pay the entire filing fee of $350.00.  I understand that I must
pay the complete filing fee even if my complaint is dismissed.

I, Shawn Allred, hereby consent for the appropriate
institutional officials to withhold from my inmate account and
pay to the court an initial payment of $5.72, which is 20% of the
greater of:

(a)  the average monthly deposits to my account for the six-
month period immediately preceding the filing of my 
complaint or petition; or

(b) the average monthly balance in my account for the six-
month period immediately preceding the filing of my 
complaint or petition.

I further consent for the appropriate institutional
officials to collect from my account on a continuing basis each
month, an amount equal to 20% of each month's income.  Each time
the amount in the account reaches $10, the Trust Officer shall
forward the interim payment to the Clerk's Office, U.S. District
Court for the District of Utah, 350 South Main, #150, Salt Lake
City, UT  84101, until such time as the $350.00 filing fee is
paid in full.

By executing this document, I also authorize collection on a
continuing basis of any additional fees, costs, and sanctions
imposed by the District Court.

_____________________________
Signature of Inmate
Shawn Allred



See 42 U.S.C.S. § 1983 (2006).
1

See 28 id. § 1915(b)(1).
2

Id.
3

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

_________________________________________________________________

SHAWN ALLRED,   )
  )

Plaintiff, ) Case No. 2:06-CV-575 TS
)

v. ) District Judge Ted Stewart
)

DON TAYLOR et al.,  ) O R D E R

)
Defendants. ) Magistrate Judge Brooke Wells

_________________________________________________________________

Plaintiff, Shawn Allred, filed a pro se prisoner civil

rights complaint.   The Court has already granted Plaintiff's1

request to proceed without prepaying the entire filing fee.

Even so, Plaintiff must eventually pay the full $350.00

filing fee required.   Plaintiff must start by paying "an initial2

partial filing fee of 20 percent of the greater of . . . the

average monthly deposits to [his inmate] account . . . or . . .

the average monthly balance in [his inmate] account for the 6-

month period immediately preceding the filing of the complaint."3

Under this formula, Plaintiff must pay $5.72.  If this initial

partial fee is not paid within thirty days, or if Plaintiff has

not shown he has no means to pay the initial partial filing fee,

the complaint will be dismissed. 

Plaintiff must also complete the attached "Consent to

Collection of Fees" form and submit the original to the inmate



2

funds accounting office and a copy to the Court within thirty

days so the Court may collect the balance of the entire filing

fee Plaintiff owes.  Plaintiff is also notified that pursuant to

Plaintiff's consent form submitted to this Court, Plaintiff's

correctional facility will make monthly payments from Plaintiff's

inmate account of twenty percent of the preceding month's income

credited to Plaintiff's account.

IT IS THEREFORE ORDERED that: 

(1) Although the Court has already granted Plaintiff's

application to proceed in forma pauperis, Plaintiff must still

eventually pay $350.00, the full amount of the filing fee.

(2) Plaintiff must pay an initial partial filing fee of

$5.72 within thirty days of the date of this Order, or his

complaint will be dismissed. 

(3) Plaintiff must make monthly payments of twenty percent

of the preceding month's income credited to Plaintiff's account.

(4) Plaintiff shall make the necessary arrangement to give a

copy of this Order to the inmate funds accounting office at

Plaintiff's correctional facility. 

(5) Plaintiff shall complete the consent to collection of

fees and submit it to the inmate funds accounting office at
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Plaintiff's correctional facility and also submit a copy of the

signed consent to this Court within thirty days from the date of

this Order, or the complaint will be dismissed. 

DATED this 29th day of August, 2006.

BY THE COURT:

______________________________
BROOKE C. WELLS
United States Magistrate Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

CONSENT TO COLLECTION OF FEES FROM INMATE TRUST ACCOUNT

I, Shawn Allred (Case No. 2:06-CV-575 TS), understand that
even though the Court has granted my application to proceed in
forma pauperis and filed my complaint, I must still eventually
pay the entire filing fee of $350.00.  I understand that I must
pay the complete filing fee even if my complaint is dismissed.

I, Shawn Allred, hereby consent for the appropriate
institutional officials to withhold from my inmate account and
pay to the court an initial payment of $5.72, which is 20% of the
greater of:

(a)  the average monthly deposits to my account for the six-
month period immediately preceding the filing of my 
complaint or petition; or

(b) the average monthly balance in my account for the six-
month period immediately preceding the filing of my 
complaint or petition.

I further consent for the appropriate institutional
officials to collect from my account on a continuing basis each
month, an amount equal to 20% of each month's income.  Each time
the amount in the account reaches $10, the Trust Officer shall
forward the interim payment to the Clerk's Office, U.S. District
Court for the District of Utah, 350 South Main, #150, Salt Lake
City, UT  84101, until such time as the $350.00 filing fee is
paid in full.

By executing this document, I also authorize collection on a
continuing basis of any additional fees, costs, and sanctions
imposed by the District Court.

_____________________________
Signature of Inmate
Shawn Allred



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

MAEZ,

                                          Plaintiff,             ORDER OF REFERENCE

vs.

WASATCH BAKER BLOCK ADMIN. et al.,                Civil No. 2:06-CV-00710 PGC

                                          Defendants.

IT IS ORDERED that, as authorized by 28 U.S.C. § 636(b)(1)(B) and the rules of this

Court, the above entitled case is referred to Magistrate Judge Brooke Wells.  The magistrate

judge is directed to manage the case, receive all motions, hear oral arguments, conduct

evidentiary hearings as deemed appropriate, and to submit to the undersigned judge a report and

recommendation for the proper resolution of dispositive matters presented.

DATED this 29th day of August, 2006.

BY THE COURT:

________________________

Paul G. Cassell

United States District Judge
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